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	Course Title:
	Lease Scams & Fraudulent leases

	Mission Statement & Performance Objectives

	Mission Statement:

	To educate law enforcement officers how to understand and identify the differences between a civil matter, adverse possession, burglary and trespassing.

	Performance Objectives:

	 At the conclusion of the course the officer will understand the difference between Squatters and/or trespassers on vacant property

1. Id the (3) potential ownership scenarios and how to identify the owner.

2. Define “Abandon Real Property” according to Pembroke Pines Section 90.20 of the City’s Code of Ordinances.
3. (2) Ways authorization can be given for a trespass warning: Verbal or written via owner, lessee and agent.

4. (3) Definitions for vacant properties.

5. (2) Characteristics for a fraudulent lease. 

Provide a general outline of when the Miramar Police Department may pursue action against a person who has taken residence in a vacant dwelling. 
Furthermore, the officer will be taught that private properties, including landlord/tenant and eviction issues, are civil matters and the City lacks the authority to intervene.



	Course Title: 
	Lease Scams & Fraudulent leases

	Course Outline
	Performance Objectives & Instructor Questions

	I. OWNERSHIP STATUS AND ABANDONED/VACANT PROPERTY
The first, and most critical component of each process set forth herein is determining the ownership status of private property. There are three (3) potential scenarios that the City has encountered in recent months:

1) An individual owns the property (with or without a mortgage), and the person is present and engaged with the property; 

2) A bank has taken title to the property through foreclosure; or

3) An individual owns, but has abandoned the property. The bank has not initiated a foreclosure action, or the bank has initiated such action, but has not yet taken title. The absent individual remains the owner of record according to the Broward County Property Appraiser (“BCPA”). 

The first two (2) scenarios are fairly straightforward as the property owner is clearly ascertainable and, potentially, engaged. Nevertheless, there are still situations where the bank has taken title through foreclosure, yet remains disassociated from the property. The bank’s failure to monitor the vacant or abandoned property may result in squatters and other trespassers seeking access to the same.

This section defines “abandoned real property” as follows:

Any property that is vacant, under a current notice of default and/or notice of mortgagee's sale by the lender or a pending tax assessor's lien sale, and/or properties that have been the subject of a foreclosure sale where the title was retained by the beneficiary of a mortgage involved in the foreclosure and any properties transferred under a deed in lieu of foreclosure or sale.
This section also provides certain maintenance requirements for abandoned property and requires all abandoned property to be posted with a sign that includes the name and contact information for the individual or management company responsible for the property. 

II. TRESPASS
In general, law enforcement may not enter or enforce the private property rights of an owner unless specifically authorized to do so in writing as provided in Section 810.08(3), Florida Statutes.
  A warrantless exception to this is: 810.097 Trespass upon grounds or facilities of a school; penalties; arrest.
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810.097 Trespass upon grounds or facilities of a school; penalties; arrest.

   
(4) Any law enforcement officer may arrest either on or off the premises and without warrant any person the officer has probable cause for believing has committed the offense of trespass upon the grounds of a school facility. Such arrest shall not render the law enforcement officer criminally or civilly liable for false arrest, false imprisonment, or unlawful detention.

   (5) As used in this section, the term “school” means the grounds or any facility of any kindergarten, elementary school, middle school, junior high school, or secondary school, whether public or nonpublic.

Once authorized in writing, law enforcement is first required to issue a trespass warning to any offender before making an arrest. The City does not have authority to warn or arrest trespassers on private property without prior written/verbal recorded statement authorization from the landowner.

Section 810.08, Florida Statutes, requires an owner or other authorized person to first issue a warning to a person before an arrest for trespass can be made.  As used in Section 810.08(3), Florida Statutes, the term “authorized person” is defined to mean “any owner or lessee, or his or her agent, or any law enforcement officer whose department has received written authorization from the owner or lessee, or his or her agent, to communicate an order to depart the property in the case of a threat to public safety or welfare.” (Emphasis added.)

In Attorney General Opinion 04-04, the Fort Walton Beach Police Department requested an opinion regarding legality of a department-maintained a list of businesses, residences, and vacant property where owners gave the city a letter authorizing law enforcement to remove trespassers.   The Attorney General opined that such a practice is permissible as Section 810.08, Florida Statutes was amended specifically providing for law enforcement officers to communicate a trespass warning when authorized in writing by the landowner. 

In addition, there is a distinction in Florida between a criminal trespass and a civil trespass. State v. Sarantopoulos, 604 So. 2d 551, 555 (Fla. 2d DCA 1992) approved, 629 So. 2d 121 (Fla. 1993).  A criminal trespass by requires active or constructive notice that one is trespassing by an authorized person; while a civil trespass results merely from the use of another’s land of another absent any right or authority. Id.  
According to the Trespassing section of FindLaw's Real Estate Center. Trespassing is the legal term for the situation in which one person enters onto the land of another without permission or the legal right to be there.
Depending on the circumstances and the law in place where the act occurs, trespassing may be considered a crime, a civil wrong (called a "tort"), or both. 
For example, a trespasser who steals something from the homeowner's property may be guilty of the crime of burglary. Alternatively, if a trespasser breaks something on the homeowner's property, the homeowner may sue the trespasser under tort
Criminal Trespass

· The crime of criminal trespass involves a person knowingly entering or remaining on a property in which he knows he does not have permission to be. Criminal trespass is most often a misdemeanor, though it can be prosecuted as a felony, especially if the trespass results in damage to persons or property.

Civil Trespass

· Civil trespass is a violation of a property owner's right to maintain exclusive control over his property. This is a civil law, meaning the property owner must sue the trespasser in court.

For example, a trespasser who steals something from the homeowner's property may be guilty of the crime of burglary. Alternatively, if a trespasser breaks something on the homeowner's property, the homeowner may sue the trespasser under tort law
III. VACANT PROPERTY
As previously noted, many issues associated with private property rights and ownership, including landlord/tenant and eviction issues, are civil matters. Without written consent, the general rule that law enforcement cannot enforce private property rights also applies to vacant property. Although some cases exist where prosecutors are able to obtain convictions for trespass on vacant properties, in each of those cases, the court was able to make a specific finding that entry was made without the owner’s permission.  For instance, Courts have upheld the conviction of a defendant who was charged with trespass after being found removing copper pipe from the crawlspace under a vacant house. See Tindall v. State, 997 So. 2d 1260, 1261 (Fla. 5th DCA 2009).

Further, the general rule prohibiting law enforcement from enforcing private property rights without the owner’s consent also applies to situations where abandoned homes are occupied by persons other than the landowner.  Unless consent of the landowner is provided in writing, law enforcement may not effectuate an arrest for trespass. In many situations, the abandoned property is in foreclosure proceedings.  However, the landowner is still the owner of the property until a Certificate of Title is issued to the bank or foreclosing entity. Therefore, until a Certificate of Title is issued, the foreclosing entity cannot give consent to law enforcement to trespass individuals as they are not the owner of the property. 

A similar problem occurs when banks are asked to maintain property that has been abandoned and in foreclosure prior to the transfer of title to the bank. In such instances, the absent individual is still the legal owner, and banks often will not enter the property to ensure that it is compliant with the City’s Code of Ordinances. 
IV. FRAUDULENT LEASE
When a home is occupied by a person renting the property based on a fraudulent lease, law enforcement may only issue a trespass warning when authorized by the homeowner. Once authorized, law enforcement may issue and document when the trespass warning was issued and allow a reasonable amount of time for the trespasser to vacate the property before effectuating an arrest.   

There are several types of fraudulent lease scenarios which have been reported and could arise. For instance, tenants may not know that they have entered into a fraudulent lease. In other words, an unscrupulous/fraudulent person representing themselves as the landlord/owner may lease property to a tenant that they have no legal right to rent. Alternatively, an individual could occupy a vacant property and produce a fraudulent lease which would appear to give the individual certain rights with regards to that property. An owner may then appear and challenge the lease or ask the City to remove the tenants. 
Fraudulent lease situations must be examined on a case-by-case basis. 

Methods for determining if a lease is fraudulent:

1. How did the lessee find out about leasing the property? Example Craigslist/sign/Ad

2. Are their signatures on the lease?

3. Can the lessee give a description of the person who leased them the property?

4. Is there any contact information for the landlord?

5. What was the method of payment the lessee was using to pay the rent?

6. Do they have any receipts of payment?

7. If yes, are they from a receipt book or hand written.

8.  Are they signed receipts?

9.  Are all the receipts in sequential order from the book? 

10. Go over Handouts #1 of sample fraudulent leases.
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